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CERTI FI CATION of a question of law from the United States
Court of Appeals for the Seventh Circuit. Certified question

answer ed and cause renanded.

11 DIANE S. SYKES, J. This case is before the court on
certification from the United States Court of Appeals for the
Seventh Circuit pursuant to Ws. Stat. 8§ 821.01 (1997-98) and
Crcuit Rule 52. The essential question is: when is a deal ership
“situated in this state” under Ws. Stat. § 135.02(2),' thereby
entitling the dealer to protection under the Wsconsin Fair

Deal ership Law (WDL) ?*> Based upon the |anguage of the statute,

! Ws. Stat. 8§ 135.02(2) provides: “'Dealer' neans a person
who is a grantee of a dealership situated in this state.”

2 The Seventh Circuit certified two questions to this court:

1) Does the definition of dealer provided by Ws. Stat.
§ 135.02(2) include a substantiality requirenent? And
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as well as its history and purposes, we adopt a test simlar to

the multiple factor test advanced in Ziegler Co. v. Rexnord,

Inc., 139 Ws. 2d 593, 606, 407 NW2d 873 (1987), which

considers the dealership’s total involvenent and investnent in
pronoting and selling the grantor’s products or services in the
State of W sconsin.

12 This case arises out of the termnation of a 56-year
rel ati onship between the Bal dewein Conpany (Baldewein) and Tri-
Clover, Inc. (Tri-C over). Bal dewein is an Illinois corporation
with its principal place of business in Franklin Park, 1l1linois.

Bal dewein sells sanitary punps, valves, fittings, and tubing for
use in the food, dairy, and pharmaceutical industries. From 1940
until 1996, Baldewein was a distributor for Tri-Cover, a
manuf acturer of fittings, valves, punps, and tubing. Tri-C over
is a Delaware corporation wth its headquarters, distribution

center, and principal place of business in Kenosha, Wsconsin.

2) If there is a substantiality requirenent, is the evidence
in the record insufficient as a matter of law to establish
substantiality?

The Seventh Circuit invited this court to refornulate the
questions if “[we] feel that it would be helpful to do so.” W
believe that the refornmulated question posed above nore
accurately reflects the question the court nust address in this
case.

We do not address the second question because we find that a
court nust consider a multitude of factors to determ ne whether a
dealership is situated in this state for purposes of the WDL,
and the record before us is not adequately devel oped to properly
apply the test. I nstead, we remand the cause to the Seventh
Crcuit.
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13 Bal dewein and Tri-C over operated under oral agreenents
for nost of their relationship. On May 24, 1985, the two entered
into a witten distributor agreenment that anended the terns of
the previous oral agreenents and provided that Wsconsin |aw
woul d govern the relationship. The agreenent granted Bal dewein a
nonexclusive right to pronote and sell Tri-C over products in a
territory consisting of Baldewein's “normal marketing area,”
which included the entire United States and several foreign
countries. Although Tri-C over was |ater purchased by the Alfa-
Laval Goup, the agreenent appears to have been unaffected by the
change in Tri-Clover’s ownership, and the parties continued to
operate under it until Tri-Clover termnated the relationship in
June 1996.

14 Prior to the term nation, Baldewein derived sone 80 to

90 percent of its total revenue from the sale of Tri-Cover’s

pr oduct s. The vast mmjority of that business, however, was
conducted outside the State of Wsconsin, primarily in Illinois,
where Bal dewein was headquartered. In fact, based upon sales

figures from both Baldewein and Tri-Clover, the district court
concluded that although Baldewein always had sone Tri-C over
sales in Wsconsin, for at l|least the first 51 years of the
parties’ relationship, over 99 percent of Baldewein s Tri-C over
sal es took place outside this state.

15 Between 1992 and 1996, when the relationship was
termnated, Baldewein s Wsconsin sales of Tri-C over products
were showing slight increases, averaging between 3.9 and 4

percent of its total annual Tri-C over sales during those years.
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Thi s devel opnent appears to have coincided with the hiring of
two Wsconsin residents who solicited sales for Baldewein in this
st at e. It is not clear, however, whether these sal espeople
devoted all of their tinme to devel oping the Wsconsin market for
Bal dewein’s Tri-C over product |ine, or whether Wsconsin was
only part of their assigned territory. At no tine did Bal dewein
ever have an office, warehouse or other facility in Wsconsin, or
invest in any physical plant or inventory in this state.

16 During the fiscal years 1993-1995, Baldewein spent
approxi mately $40,000 per year on adverti sing. It is not clear
fromthe record, however, how much of this advertising budget was
devot ed exclusively to Wsconsin or could be apportioned in sone
pro rata way to the devel opnent of the Wsconsin narket. Nor is
there any indication of how nmuch Bal dewein spent on advertising
in the years prior to 1993, either generally or in Wsconsin in
particul ar. There is a reference in the record to “advertising
and mailings” being sent to sone 111 custoners and prospective
custonmers in Wsconsin, but it is not specific as to tine.

17 On June 29, 1996, Tri-Clover changed its nationw de
distribution system and termnated its relationship wth
Bal dewein. In March 1997, Bal dewein brought a diversity suit in
the United States District Court for the Eastern D strict of
W sconsin, claimng damages under the Wsconsin Fair Deal ership
Law. Tri-C over counterclained, seeking damages based upon
Bal dewein’s failure to pay for products it had purchased on

account.
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18 Both parties filed cross-notions for summary judgnent.
The district court, the Honorable Rudol ph T. Randa, granted Tri -

Clover’s motion, relying on Swan Sales Corp. v. Joseph Schlitz

Brewng Co., 126 Ws. 2d 16, 374 N W2d 640 (C. App. 1985) and

an unpubl i shed f eder al district court opi ni on, Lew s

Communi cations v. Athletic Business Publications, No. 97-C 132-S

(WD. Ws. Cct. 7, 1997). Judge Randa determ ned that in order
to be “situated in this state” within the neaning of the WFDL, a
deal ershi p nmust have sone neani ngful connection with this state,
as represented by a “not-insignificant anmount of sales in
Wsconsin conpared to its overall sales” of the grantor’s

products. Baldewein Co. v. Tri-Clover, Inc., No. 97-C 213, slip

op. at 19 (E.D. Ws. Mar. 9, 1998).

19 Judge Randa concluded that to hold otherw se woul d nean
“any nationw de or worldw de deal ership could obtain for itself
the protections of the WFDL by the sinple trick of a Wsconsin
choice-of-law provision and a single sale to the State.”
Bal dewein, slip op. at 15. He found that Baldewein’ s sales of
Tri-C over products in Wsconsin, which at no tine were greater
than 7.3 percent and which averaged 3.5 percent to 4 percent of
its total Tri-Clover sales in the last five years of the parties’
relationship, were not sufficient to qualify Baldewein as a
deal ership “situated in this state” under the W-DL.

10 Bal dewein appealed the district court’s decision to the
United States Court of Appeals for the Seventh Circuit. The
Seventh Circuit certified the case to us to interpret the

“situated in this state” |anguage in the statute. W are
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therefore presented with a question of law, which we review
i ndependently. Al though we are not bound by the federal court’s

interpretation of Wsconsin law, Daanen & Janssen, Inc. v.

Cedarapids, Inc., 216 Ws. 2d 395, 400, 573 N.W2d 842 (1998), it

i s nonet hel ess hel pful to our anal ysis.
11 In any case of statutory interpretation we nust give

effect to the intent of the legislature. Mtter of Sullivan, 218

Ws. 2d 458, 464, 578 N.W2d 596 (1998). W first |ook for that
intent in the |anguage of the statute itself. If we find that
the | anguage of the statute is anbiguous, we will |ook beyond it
to the scope, history, context, subject matter, and object of the

statute. State ex rel. Jacobus v. State, 208 Ws. 2d 39, 47, 559

N.W2d 900 (1997). A statute is anmbiguous if it is capable of
bei ng understood by reasonably well-infornmed persons in nore than
one way. Id.

12 The statutory definition of a “dealer” appears, on its

face, to be quite sinple: a “dealer” is “a person who is a
grantee of a dealership situated in this state.” Ws. Stat.
8§ 135.02(2). The definition of a “dealership,” on the other

hand, is nore conplicated and is both extrenely broad and highly

nuanced:

'Deal ership’ nmeans a contract or agreenent, either
express or inplied, whether oral or witten, between 2
or nore persons, by which a person is granted the right
to sell or distribute goods or services, or use a trade
name, trademark, service mark, |ogotype, advertising or

ot her commercial synbol, in which there is a community
of interest in the business of offering, selling or
di stributing goods or services at wholesale, retail, by

| ease, agreenent or otherw se.
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Ws. Stat. 8§ 135.02(3)(enphasis added).

113 “Community of interest” has been the nost vexing phrase
in the dealership definition for courts faced with applying this
law. Qur decision in Ziegler, 139 Ws. 2d at 606, established a
multiple factor test that provides sone contours for the concept.

The “situated in this state” |anguage has also been an

interpretive chall enge.

14 The only state court authority about the neaning of the
“situated in this state” requirenment is Swan, 126 Ws. 2d at 20-
22. Swan held that the |anguage was anbiguous because “a
reasonably well-informed person mght interpret it to nmean either
that the grantee (dealer) nust be located in Wsconsin or that
the deal ership nust be situated in Wsconsin.” 1d. at 21.

115 Having found an anbiguity, the Swan court consulted the
| egi slative history of the statute, tracing the “situated in this
state” language to a 1977 effort to anend the WFDL to limt its
application to Wsconsin dealers. 1d. 21-22. This was a

| egi sl ative response to two federal cases, C.A. My Marine Supply

Co. v. Brunswick Corp., 557 F.2d 1163 (5th Gr. 1977) and

Boatl and, Inc. v. Brunswi ck Corp., 558 F.2d 818 (6th G r. 1977),

which had applied the WDL to non-Wsconsin deal ers operating
under agreenents containing Wsconsin choice-of-1law provisions.

See Diesel Serv. Co. v. AMBACInt’'|l Corp., 961 F.2d 635, 638 (7th

Cr. 1992).
116 The Swan court concluded that the 1977 anendnent addi ng

the “situated in this state” |anguage clearly established “the
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| egislature’s intent to make the WWDL apply exclusively to
deal erships that do business within the geographic confines of
the state of Wsconsin.” Swan, 126 Ws. 2d at 22. The “doing
business within Wsconsin” test articulated in Swan set off a
di sagreenent in the federal courts about how nmuch business in
this state is enough to qualify.?

117 The facts of the Swan case did not help delimt the new
test at all, since the putative dealer in that case did no
busi ness here; although it was physically located in this state,
it was authorized to sell the grantor’s products only in overseas

mar ket s. The Swan court sinply concluded that wunder these

ci rcunstances, the “subject matter of this agreenent is not

‘situated in this state.’” Id. at 22. And so the problemof the

% See CSS-Wsconsin Ofice v. Houston Satellite Sys. Inc.,
779 F. Supp. 979 (E.D. Ws. 1991)(“situated in this state”
requi renent satisfied as long as dealership conducts sone
business in Wsconsin; thus an Indiana corporation that made an
unspecified nunber of sales in this state nmerited protection of
WFDL); Diesel Serv. Co. v. AMBAC Int’'l Corp., 961 F.2d 635 (7th
Cr. 1992)(WDL applies to dealerships that do sonme business in
state, including a Mnnesota deal er which made 34 percent of its
sal es of the grantor’s product s in Wsconsin); Lew s
Communi cations v. Athletic Bus. Publications, No. 97-C 132-S,
slip op. at 15 (WD. Ws. Cct. 7, 1997)(dealers nust establish
nore than a de mnims connection wwth Wsconsin to be entitled
to protection under WFDL; therefore, a California deal ership that
made sonme sales, but provided no evidence of the extent of
deal ership activities in Wsconsin, was not situated in this
state); Baldewein Co. v. Tri-Clover, Inc., No. 97-C 213, slip op.
at 16, 20 (E.D. Ws. Mr. 9, 1998)(deal er nust neet sone m ni mum
level of sales in Wsconsin over the course of the entire
relationship in order to justify application of the WWDL; thus
deal er that never made nore than seven percent of its sales in
this state was not protected).
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applicability of the WFDL to nulti-state dealers operating only
partially in Wsconsin remained essentially unresolved, despite

Swan.

118 Part of the problemis purely linguistic. The statute
says the “deal ership”%not the “deal er”3%nust be situated in this
state, but defines “dealership” as a “contract or agreenent,”
which can hardly be said to be “situated” anywhere, especially
since the definition of “dealership” includes both witten and
oral agreenents.* Ws. Stat. 8§ § 135.02(2) and (3). The Swan
court said the “dealership” nust do business wthin the
geographic confines of this state, but this is inpossible, since
(here we are again) a “dealership” is a “contract or agreenent,”
whi ch cannot “do business” at all, only “dealers” can. So we

agree, at least, with the Swan court’s conclusion that there is

an anbiguity here, and turn to the statute’s history, context,
and purpose to help us interpret its |anguage.

119 Prior to the enactnment of the WFDL in 1974, W sconsin
had no regulatory schenme protecting deal erships or franchises,
and so the matter was left entirely to contract between the

parties. California Wne Ass’'n v. Wsconsin Liquor Co., 20

Ws. 2d 110, 121 N.W2d 308 (1963). The oil enbargo of 1973, and
the strain it placed on state gasoline retailers, pronpted the

|l egislature to revive previous attenpts to pass conprehensive

“* A witten contract could conceivably be “situated”

somewhere in a literal sense, but an interpretation of the
statute that focused on the physical l|ocation of the docunent
itself would be nonsensical. An oral contract or agreenent
clearly cannot be “situated” anywhere.
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deal er protection |egislation. M chael A Bowen & Brian E

Butler, The Wsconsin Fair Dealership Law 8§ 1.3(2nd ed. 1998).

The WFDL was signed into law in April of 1974.
20 As originally enacted, the WDL did not contain the
“situated in this state” requirenent. That |anguage was added in

1977, as noted above, in response to the C. A My Mrine and

Boat| and cases, which had applied the WFDL to protect dealers
operating entirely out of state based solely on Wsconsin choice-
of -l aw provisions in the deal ership agreenents.

21 The legislature anended the WDL to prevent simlar

applications of the WFDL in the future. Di esel Serv., 961 F.2d

at 638. One option considered and ultimately rejected was a
change in the definition of “deal ershi p” to nmean “a
contract . . . by which a person in this state is granted the

right to sell or distribute goods.” Swan, 126 Ws. 2d at 21-22.

Instead, the legislature focused on the definition of “dealer,”
anmending it to include only “dealership[s] situated in this
state.” 1d. at 22.

122 The Swan court concluded fromthis |egislative history
and the juxtaposition of terns that the phrase “situated in this
state” nodifies “dealership” rather than “dealer.” Id. Ve
agree. W note that the legislature’s rejection of the “person
in this state” |anguage and adoption of the phrase “deal ership
situated in this state” is evidence that it wanted the focus to
be on the substance of the dealership, not the l|location of the

deal er. A “deal ership” under the law is not a person or a

10
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partnership or a corporation.® See Ws. Stat. § 135.02(3). A
“dealership” is a “contract or agreenent,” generally between a
supplier and a reseller, which is characterized by the “conmunity
of interest” concept enbodied in the law. 1d. In other words, a
“deal ership” is a contract or agreenent establishing a particular
sort of comercial relationship, defined in such a way as to
“enconpass an extraordinarily di verse set of busi ness
relationships not Ilimted to the traditional franchise.”
Ziegler, 139 Ws. 2d at 602. And so the focus of the analysis
must be on whether the business relationship at issue can be said
to be situated in this state.

123 As we nmade clear in Zegler, the “comunity of
interest” concept serves to limt the application of the WFDL and
requires a person seeking the protections of the law “to
denonstrate a stake in the relationship | arge enough to nake the
grantor’s power to termnate, cancel or not renew a threat to the
econom ¢ health of the person (thus giving the grantor inherently
superior bargaining power).” Id. at 605. Simlarly, the
“situated in this state” concept limts the application of the
WFDL to commercial relationships that exist in sone substantia
way in this state (and otherwi se satisfy the definition in the

statute).

> That would be too easy. The location of a person or a
partnership or a corporation is generally readily ascertainable.
But nothing has been easy in the interpretation of the WHDL' s
scope and reach, a task that has fallen nostly to the federa
courts sitting in diversity.

11
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24 This interpretation of the statutory |[|anguage is
consistent with the stated purposes and policies of the W-DL.
W sconsin Statutes 8 135.025(1) provides that the WFDL is to be
“liberally construed and applied to pronote its wunderlying
remedi al purposes and policies.” Those policies are: 1) to
pronote the public interest in fair business relations between
dealers and grantors; 2) to protect dealers fromunfair treatnent
by grantors, who inherently have superior economc power and
superior bargaining power in the negotiation of dealerships; 3)
to provide dealers with rights and renedies in addition to those
existing by contract or common law, and 4) to govern all
deal erships to the full extent consistent with the constitutions
of the state and the United States.® Ws. Stat. § 135.025(2).

125 A dealership is a synbiotic relationshinp. The deal er
benefits by generating incone through sales, w thout having to
undertake the expense of manufacturing. The grantor benefits by
havi ng the deal er undertake inportant marketing functions through

investnment in inventory, receivables and facilities, and by

® W note, as the Seventh Circuit has, that any
“extraterritorial application of the WDL would, at the very
| east, raise significant questions under the Comrerce C ause.”
Mor | ey- Murphy Co. v. Zenith Elecs. Corp., 142 F.3d 373, 379 (7th
Cr. 1998). Although the issue is not directly present in this
certification, Baldewein' s counsel inplicitly acknow edged the
potential constitutional problem when he suggested in oral
argunment that the “Wsconsin sales” test established by the
district court mght be appropriate in considering the neasure of
damages in nmulti-state dealer cases such as this. The suggestion
essentially was that the problens associated with applying the
WFDL to dealers operating largely out of state can be solved by
l[imting recovery to lost profits associated only wth the
W sconsin rmarket. W do not specifically address the
constitutional issue, however, as it is not directly before us.

12
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applying its efforts and experience in nerchandising and selling
t he product.

26 The WFDL protects dealers who have nade a substanti al
investnment in the dealership and who are substantially dependent
on the grantor’s product line. Zegler, 139 Ws. 2d at 605. The
statute’'s requirenent of a “community of interest” between the
parties captures this concept and ensures that the WHDL s
protections apply only to those business relationships that
involve a higher level of financial interdependence than the
typi cal vendor-vendee relationship. 1d. at 604-05.

127 When a dealer sinks substantial resources into its
relationship with a particular grantor3tinme, noney, enployees,
facilities, i nventory, adverti sing, trai ni ng¥aor derives
substantial revenue fromthe relationship (as a percentage of its
total), or sonme conbination of the twd, the grantor’s power to
termnate, cancel, or not renew the relationship becones a
substantial threat to the economc health of the dealer and a
community of interest can be said to exist. Wen a substantia
part of this investnent is nmade in Wsconsin, or the dealer's
Wsconsin sales of the grantor's products account for a
substantial percentage of the dealer's total sales of the
grantor’s products, or sone conbination of the twl, the
deal ership relationship can be said to be situated here within
t he neani ng of the WFDL.

28 The district court recognized the inportance of a
meani ngful connection to Wsconsin in order to justify the

application of the WFDL to a nulti-state dealership. It adopted

13
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a “sufficiency of Wsconsin sales” test to determne that
Bal dewei n’s deal ership was not situated in this state. W agree
that Wsconsin sales are an inportant factor in determning
whet her a dealership is situated here. However, since the focus
of the analysis is on the Wsconsin portion of the deal ership
relationship, broadly defined, the inquiry nust extend beyond
just Wsconsin sales. It nust involve an analysis of the totality
of the dealership investnent that is specialized to the marketing
of the grantor’s products in this state; in other words, the
anount of noney and other resources the dealer has sunk into the
devel opnent of the Wsconsin market, in addition to the anmount of
sal es or revenue the dealer derives fromthis state.’

129 In Ziegler, we declined to create a m ni num per cent - of -
sales test for determning whether a “community of interest”
exi sts under the WFDL. Ziegler, 139 Ws. 2d at 602. Simlarly,
we decline to create a mninum percent-of-sales test for
determining whether a dealership is situated in this state.® W
recogni ze, however, that Wsconsin sales percentages are highly

significant to the anal ysis. In many cases, the dealer’s |eve

" The district court’s decision to require a mininmmlevel
of Wsconsin sales is logical and consistent with the history of
the “situated in this state” |anguage and the factual realities
of these cases; it just does not take the analysis quite far
enough. W agree with the district court’s observation that the
| egi sl ature cannot have intended to permt dealers to invoke the
protections of the WFDL by a single sale or mninmal sales into
this state. The “situated in this state” |anguage was adopted to
cl ose an applicability | oophole, not open it w der.

8 Accordingly, we do not address Bal dewein’ s argument that

the district court’s “percentage of sales” test violates both the
W sconsin and United States Constitutions.

14
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of sales in Wsconsin may be the single nost influential factor
in determning whether the dealership is situated here.?®
However, as in the “community of interest” analysis, other
factors indicative of an investnent in the dealership
rel ati onship, and nore particularly, other factors indicative of
an investnent in the relationship in Wsconsin, are also part of
the “situated in this state” equation.

130 The nultiple factor “community of interest” test in
Zi egl er can be adapted to this inquiry and is consistent with the
| egislative intent to protect investnments in dealership
rel ati onshi ps when the dealer nakes a substantial investnent in
the Wsconsin nmarket, measured by facilities, i nventory,
enpl oyees and the |like, or when the deal er derives a substanti al
percentage of its total sales or revenues from Wsconsin, or sone
conbi nation of the two. Therefore, to determne whether a
dealership is “situated in this state” under the WWDL, courts
should exam ne the following factors: 1) percent of total sales

in Wsconsin (and/or percent of total revenue or profits derived

° This is consistent with the post-Ziegler reality that
courts and counsel in WDL cases often | ook to sales or revenue
figures first to determne whether a comunity of interest
exists. For "community of interest" analysis, the higher the
percentage of overall sales or revenue generated from the
grantor’s products, the less inportant the other indicators of
“Investnent” becone, because the loss of a significant sales- or
revenue-generating product line is nore easily seen as a threat
to the economc health of the dealer. For "situated in this
state" analysis, the higher the percentage of Wsconsin sales or
revenues generated from the grantor's products, the |ess
inportant the other indicators of "investnent" becone, because a
substantial level of sales activity in this state is nore easily
seen as indicative of a substantial investnent in and reliance
upon the Wsconsin nmarket.

15
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from Wsconsin); 2) how long the parties have dealt with each
other in Wsconsin; 3) the extent and nature of the obligations
i nposed on the dealer regarding operations in Wsconsin; 4) the
extent and nature of the grant of territory in this state; 6) the
extent and nature of the use of the grantor’s proprietary marks
inthis state; 7) the extent and nature of the dealer’s financial
investnment in inventory, facilities, and good wll of the
dealership in this state; 8) the personnel devoted to the
W sconsin market; 9) the level of advertising and/or pronotional
expenditures in Wsconsin; and 10) the extent and nature of any
suppl ementary services provided in Wsconsin.* W do not intend
this list to be all-inclusive. The inquiry should focus on the
nature and extent of the deal ership’ s devel opnent of, investnent
in and reliance upon the Wsconsin market.

131 It should be noted that the |ocation of the grantor is
not one of the factors we have |isted. Bal dewei n argues that
since Tri-Clover is headquartered in Kenosha, and risk of |oss
passed in Kenosha, 100 percent of its sales can be considered to
have been nade in Wsconsin, and thus the WFDL should apply. W

di sagree. The location of the grantor’s business and the passing

10 By adapting the Ziegler “community of interest” test to
the interpretation and application of the “situated in this
state” requirenent of the WHDL, we do not nean to suggest that
the latter inquiry henceforward shall subsunme the fornmer. There
will, of course, be cases in which multi-product line, nulti-
state dealers sue under the WFDL and will have to denonstrate a
sufficient “conmmunity of interest” under Ziegler to neet the
definition of “dealership” before any inquiry is made into
whet her enough of that “comunity of interest” exists in
Wsconsin for the dealership to be “situated” here within the
meani ng of the statute.

16
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of risk have nothing to do with the policies underlying the WDL.
The Ilaw focuses on protecting investnents 1in dealership
relationships in Wsconsin; the location of the grantor is
irrelevant to the analysis of whether a substantial investnent
has been made here or a substantial percentage of sales occurs
here, or some conbination of the twd, so that the laws
protections conme into play. Any interpretation to the contrary
would punish Wsconsin manufacturers for | ocating their
facilities in this state, a result that the legislature can
hardly have i ntended.

132 Furthernore, it is abundantly clear that a Wsconsin
choice-of-law provision wll not operate to trigger the
application of the W-DL. | ndeed, choice-of-law provisions in
deal ership agreenents have nothing to do with the “situated in
this state” analysis at all.

133 We recogni ze that our adaptation of the Ziegler test to
the interpretation of the “situated in the state” |anguage in the
WFDL does not establish the brightest of demarcation |ines
bet ween those deal erships that are situated here and those that
are not. As wth so nuch else under the WFDL, courts will have
to sort out the applicability of this |aw case by case. But this
approach has the best chance of ensuring that the law will be
applied to those dealership relationships it was intended to
protect, and no others.

134 Because the record before us is undevel oped on at | east
sone of the factors that are relevant to the test we have

establi shed, we do not decide whether the evidence is sufficient

17
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to conclude that Baldewein is “a grantee of a deal ership situated
in this state.” Therefore, we remand this case to the Seventh
Crcuit for further proceedings consistent with this opinion.

By the Court.—Question answered and cause remanded to the
United States Court of Appeals for the Seventh GCrcuit for

further proceedi ngs consistent with this opinion.

18
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135 SHI RLEY S. ABRAHAMSQON, CHI EF JUSTI CE (concurring). I
wite separately to apply the nmultiple-factor test to the facts
of this case. Rat her than remand the cause, | conclude that
there is sufficient evidence to hold that the dealership in
question is indeed "situated in this state,” so that the
W sconsin Fair Deal ership Law (WFDL) is applicable.

136 Two overriding principles govern the applicability of
the nultiple-factor test to the facts. First, the legislature
has declared that the purpose of the WDL is renedial and has
instructed the courts to interpret the law liberally.? The
| egislature has further affirnmed that the underlying purpose and
policies of the law essentially are to pronote fair business
rel ati ons between dealers and grantors, recognizing that dealers
must be protected against wunfair treatnment by grantors, who
i nherently have superior econom c power and superior bargaining

power.? Moreover the |egislature has provided that the |aw shal

' Ws. Stat. § 135.25(1) (1997-98) states:

(1) This chapter shall be liberally construed and
applied to pronote its underlying renedial purposes and
pol i ci es.

Al l subsequent references to the Wsconsin Statutes are to
the 1997-98 version unl ess ot herw se not ed.

2 Ws. Stat. § 135.25(2) states:

(2) The underlying purposes and policies of this
chapter are:

(a) To pronote the conpelling interest of the public in
fair business relations between dealers and grantors,
and in the continuation of deal erships on a fair basis;
(b) To protect dealers against unfair treatnment by
grantors, who inherently have superior econom c power
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apply to all dealerships to the full extent consistent with the
Wsconsin and U.S. constitutions.? Thus if the WHDL can
constitutionally apply to a dealership, the court should apply
it.

137 Second, "conmmunity of interest” and "situated in this
state" are not the sane, although simlar factors are used to
determ ne both statutory elenents. See mpjority op. Y 30 at
n.10. The multiple factors set forth in the majority opinion are
not the exclusive factors to determne "situated in this state.”

138 The first factor is the percentage of the deal ership’s
total sales in Wsconsin. During 1995 and part of 1996, the | ast
two fiscal years of the dealership’s existence before being
termnated by Tri-d over, sales to Wsconsin custoners
constituted over 7% of Bal dewein's sales of Tri-C over products.

Wen | consider the last five years before term nation, from
1992 through 1996, sales to Wsconsin custoners constituted about
4% of Bal dewein’s sales of Tri-CO over products, for a total of
over $200,000 in sales. These nunbers are significant.
Bal dewein m ght be doing business in nunerous states with sales
of Tri-C over products constituting 4% - 7% of its sales in each

of the states. |If each of those states had a fair dealership | aw

and superior bargaining power in the negotiation of
deal er shi ps;

(c) To provide dealers with rights and renedies in
addition to those existing by contract or common | aw
(d) To govern all dealerships, including any renewals
or anendnents, to the full extent consistent with the
constitutions of this state and the United States.

 Ws. Stat. § 135.25 (2)(d).
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li ke Wsconsin's, accepting Tri-C over’s position would nean that
no state fair deal ership | aw governs the dealership. This result
cannot be correct.

139 The second factor listed is the length of the parties’
dealings in Wsconsin. This factor strongly favors a finding
that the WFDL applies to this deal ership. The parties had a
deal ership relationship for 56 years, beginning in 1940, and
W sconsin sales were solicited and nade every year.

40 The third factor identified is the extent and nature of
the obligations inposed on the dealer regarding operations in
W sconsi n. The record indicates that the dealership inposed
significant requirenents on Bal dewein, including a m ninmm anount
of annual sales of Tri-Cover products and maintenance of a
m ni mrum anount of Tri-C over goods in stock at all tines.

41 The fourth factor is the extent and nature of the grant
of territory in Wsconsin. Tri-C over granted Bal dewein the non-
exclusive right to distribute Tri-C over goods throughout the
entire state of Wsconsin.

142 The fifth factor is the extent and use of Tri-C over’s
proprietary marks. Bal dewei n appears to have done significant
advertising with Tri-C over’s nane and corporate | ogo. Bal dewein
submtted into evidence copies of its ads in the Chicago Yellow
Pages indicating that Baldewein carried Tri-C over’s products.
The president of Baldewein, Valentin Baldewein, stated in his
affidavit that he believed that these Yellow Pages are
distributed in sone parts of Wsconsin. In addition, Baldewein

sent a calendar each year to its custoners that showed Tri-



No. 99-0541. ssa

Clover’s |logo and stated that Baldewein was an "authorized
dealer” of Tri-C over goods. Bal dewein also sent solicitation
letters to custoners and potential custoners that stated, near
the beginning of the letter, "As we are the oldest stocking

di stributor of Tri-C over equipnent The exact nunber of
these letters sent to Wsconsin custoners is not known.

143 The sixth factor is the extent and nature of
Bal dewein’s financial investnent in inventory, facilities, and
good will in the state. Tri-C over enphasizes that Bal dewein
never maintained an office in Wsconsin. However, Baldewein did
purchase all of Tri-Clover's goods "free on board" in Wsconsin
and therefore the risk of loss transferred to Baldewein in
W sconsin. * Fur t her nor e, Bal dewein enpl oyees on occasion
traveled to Tri-Clover’s office in Kenosha, Wsconsin, to pick up
shi prment s. Bal dewein's vice president also personally visited
the Tri-Cdover office in Kenosha to attend training sessions and
to di scuss busi ness.

44 The seventh factor is the personnel devoted to the
W sconsin narket . Throughout the 1990s Bal dewein enpl oyed two
Wsconsin residents to solicit business and make sales in
W sconsi n.

145 The weighth factor is the level of advertising in

W sconsi n. Bal dewei n sent advertisenents and solicitations to

“ Based on this fact and the fact that Wsconsin |aw
governed the transactions between the parties, Bal dewein argues
that all the sales between the parties should be considered
"Wsconsin sales,” even if they were eventually sold by Bal dewein
in other states. This argunent is rejected.
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111 Wsconsin custoners, largely pronoting Tri-C over products.
The president of Bal dewein owned a honme in Wsconsin during the
1980s and personally solicited Wsconsin custoners.

46 Regarding the ninth factor, we do not have evidence
about suppl enentary services provided in Wsconsin.

147 G ven that the |legislature has directed the WFDL to be
applied broadly and to the full ext ent of Wsconsin's
constitutional powers, | conclude that the totality of facts
denonstrates that the dealership is "situated in the state" under
Ws. Stat. 8135.02(2). The nultiple-factor test is properly
aimed at excluding dealerships that have a de mnims relation
with Wsconsin. Because the dealership in this case had
substantial contacts wth Wsconsin, the protections of the WWDL
shoul d apply.

148 For the reasons stated, | concur.






